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Introducing Innovation
The first hurdle for Client and Supplier to negotiate in the novel idea
scenario is to cover the Supplier from the risk of the Client taking the
novel idea and wishing to open it up to others.  This section describes
good practice in how this scenario should be approached.

Confidentiality
The Supplier should protect his ideas with patent applications.
However, at an early stage of development thinking, the Supplier may
want to test his idea on a Client, to gauge support, the market
potential, etc. Without patent protection, a minimum safeguard would
be to have in place a Confidentiality Agreement.

Development Agreement
Whatever the contracting vehicle, a Development Agreement that is
commercially binding is in the best interests of all parties. 
This Development Agreement should consider all of the points in the
checklist in Table 2:

High Level
Client Needs

Confidentiality
Agreement

Present
Innovative Idea

Negotiate 
Development 

Agreement

See Section 1 of 
the Good Practice 

Guide

Protecting the 
Supplier’s 

intellectual property 
up front

Supplier now able 
to share his idea

Contractual 
framework
– see below

Contents of a Development Agreement

1. Rights of the Client to the innovation

2. Rights of the Supplier to the innovation

3. Development plan
- Activities
- Phasing
- Costs
- Exit points

4. Risk & reward arrangements
- Risk register & mitigation
- Procurement policies
- How development is to be funded
- Exclusivity (if any)
- Minimum purchase volumes
- Competition framework

5. Trials & Approvals
- Process
- Obligations
- Access
- Cross acceptance opportunity (if any)
- Acceptance priority (if any)

6. Support Arrangements
- Obsolescence
- Escrow

7. In the case of Multiple Partnerships
- Exit strategy for individual partners

Table 2 – Development Agreement



Intellectual Property
For Intelligent Infrastructure, it is usual for the rail Client to seek a
territory-wide license in perpetuity over the intellectual property rights
(IPR), in order to safeguard its future business continuity. In such
circumstances, the Supplier is generally free to retain ownership of the
IPR and exploit them in other markets without any royalty due to the
Client, though, of course, these arrangements will be subject to the
detail in the Development Agreement. 

The involvement of the Client will generally only be for part of the life of
a product or system and development may have taken place before
and after the Client’s involvement, for which he has no IPR entitlement.
This is shown in the diagram below:

A Client will seek to Standardise, whilst the Supplier may well want to
develop the product for new markets and therefore the product that
was created jointly may cease to be available. A Client may end up
having to replace a full system when a part becomes obsolete. The
promotion of ‘Open Architecture’ assists the Client in a degree of
future-proofing, making it less difficult for other Suppliers to provide
compatible components, (see Theme 3).

The Development Agreement may require background IPR being
placed in Escrow, which will protect the Client against the Supplier
ceasing to trade or ceasing to trade in this product, provided it is so
specified. 

Assessment/approvals regime
Suppliers need to understand the Client’s assurance regime and
processes, which may well appear difficult and complicated. However
this process needs to be robust to avoid impacting on reliability or
safety critical aspects of the system. (Guidance exists on the Network
Rail website). 

The assurance workload on the Client is heavy and it is not always
possible to progress every idea that is presented. The approach using
a cooperative Development Agreement is more likely to ensure the
availability of resource for the assurance processes and mentoring for
the Supplier.
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